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Kritik critique 


Heikki Pihlajamaki 

The History of Spanish Commercial Law 
in Context"' 


Carlos Petit’s new book on the history of com¬ 
mercial law is a formidable piece of scholarship. It 
is essentially a history of commercial law in Spain - 
but the treatment is far from national, as we shall 
see. 

Petit treats the subject in different contexts. He 
starts by making an important distinction between 
law merchant [ins mercatorum ) and mercantile law. 
Modern commercial (or mercantile) law is, like all 
modern law, a compound of legal norms and has, 
at least in theory, nothing to do with other norma¬ 
tive systems such as religion. Law merchant, how¬ 
ever, was different. According to the author, law 
merchant was a »normative complex, which not 
only, and not essentially, was in force as an order or 
legal >system«< (translations from Spanish here are 
all mine). Instead, this normative complex con¬ 
sisted of several ingredients. One of them was 
»police« ( »reglas de la politico.*), which always aimed 
at the common good ( bonum commune). The nor¬ 
mative complex also included rules coming from 
the field of economics, which determined the ways 
in which economic activities were to be pursued 
and controlled, in the family and otherwise. Above 
all these normativities was, of course, religion, the 
super-norm ( »norma de normas«), a sort of consti¬ 
tution that determined the use and place of all 
other norms. One might say that, in this way, 
medieval and early modern law merchant was 
typical of the time. A history of pre-modern crim¬ 


inal law, for instance, would need to depart from a 
similar constellation, which Petit so elegantly lays 
down. 

Because of the distinction between law mer¬ 
chant in the pre-modern sense and commercial 
law in its modern meaning, Petit needs to pay great 
attention to the non-legal context of the merchant 
world in the first chapters of his book. He dedicates 
a chapter to »mercantile culture and customs«, in 
which he explains, for instance, how tightly inter¬ 
twined mercantile customs were with religion 
through the practice of almsgiving and how im¬ 
portant friendship was. The importance of friend¬ 
ship had, of course, an important legal conse¬ 
quence as well, because it led merchants to avoid 
official legal proceedings and solve their differences 
instead through various means of amicable settle¬ 
ment. Petit explains carefully how merchant liter¬ 
ature on ars mercatoria emerged in the 15 th and 
16 th centuries and what kind of knowledge was 
considered essential for a merchant. 

However, there was a lot of law in the life of a 
merchant as well. Usury receives a chapter of its 
own here, as does the corporation. Every merchant 
belonged to a corporation, one of the primary 
ordering elements of pre-liberal Western society. 
Consulates, with their autonomous jurisdictions 
over their members, were a prime example. Petit 
explains how, in the Castilian sphere of influence, 
the consulates (Burgos 1494, Bilbao 1511, Seville 


* Carlos Petit, Historia del derecho 
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1543, Lisbon 1592, Mexico 1592, and Lima 1593- 
1614) were carefully built into the institutional 
architecture of the Crown. 

The consulates also exercised jurisdiction over 
merchants. What law did they apply? The very 
question, so Petit, is wrongly formulated and 
reveals a misappropriated projection of modern 
experience. First, the Castilian norms of the 16 th 
and 17 th centuries covered a relatively narrow area 
of commercial activity. There were points on in¬ 
surance and on the exchange of goods, but virtu¬ 
ally nothing about the procedure. The author 
emphasises, however, how judges of the antien 
regime period - or pre-modern period, as I prefer 
to call it - acted as interpreters of equity. They 
could base their conceptions on written law, but 
also on »customs, doctrinal topics, beliefs and 
religious values, which served the consulate in 
order to speak the law (decir justicia) according to 
proven facts«. In this way, commercial tribunals 
were no different from other courts of the early 
modern period, but they differed drastically from 
the modern Western courts that are supposed to 
»apply the law«, which mostly appears in the form 
of written norms. 

Even though the written ordinances of the 
16 th and 17 th centuries offered little in the way of 
substantive law, the situation began to change in 
the 18 th century. To illuminate this, Petit devotes a 
chapter to the famous Ordinances of Bilbao (1737) 


and several more chapters to the changes in the 
economic mood, banking in Madrid during the 
Enlightenment, and the increasing activity of the 
central government in regulating commerce. The 
treatment of all these matters is, again, thoroughly 
learned. It is also comparative in the wide sense 
of the term: although Petit concentrates on the 
Iberian Peninsula, he never loses sight of the over¬ 
all European developments, to which the Spanish 
experience is related throughout. 

The second part of the book - although there is 
no formal division into two parts - consists of the 
history of modern commercial law in the 19 th cen¬ 
tury. Petit begins with the Constitution of Cadiz 
(1812) and continues towards codification, analys¬ 
ing the period in which »the Code submitted the 
ancient, solid autonomy of the merchant class to 
the rules of law«. Here, the treatment is already 
much more national, because so is the history that 
the author deals with, from the promulgation of 
the Commercial Code of 1829 to the new Com¬ 
mercial of 1885. The volume ends with a chapter 
on the consolidation of commercial law and its 
instruction as an academic discipline during the 
18 th and early 19 th centuries. 

Petit’s book is a welcome addition to the fast¬ 
growing body of literature on the history of com¬ 
mercial law. It is also entertaining and a true 
pleasure to read. 
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